
 

 

 
 
   

Delegated Powers and Law Reform Committee 
 
 

The Rt Hon Michael Gove MP 
Chancellor of the Duchy of Lancaster 

Room T1.01 
Chamber Office 

EDINBURGH 
EH99 1SP 

Direct Tel: 0131-348-5212 
(RNID Typetalk calls welcome) 
dplr.committee@parliament.scot 

7 October 2020 
 

United Kingdom Internal Market Bill LCM 
 

Dear Michael, 
 
I am writing to you in my role as Convener of the Scottish Parliament’s Delegated 
Powers and Law Reform Committee. 
 
At its meeting yesterday, the Committee considered the Legislative Consent 
Memorandum for the United Kingdom Internal Market Bill (“the LCM”). Given the 
Committee’s remit, it focused on the powers in the Bill to make subordinate 
legislation. 
 
The Committee noted that the UK Government’s rationale for the delegated powers 
in the Bill is set out in paragraphs 15 to 17 of the UK DPM: 

 
“Whilst the main principles behind this Market Access Commitment are 
enshrined in the Bill, there will also be the potential to change as sectors evolve 
(for example, the classification and nature of goods and services in light of 
technological change or new sectors evolving). There will therefore need to be 
powers in the Bill to enable the Secretary of State to ensure that the internal 
market framework can adapt in line with future developments. This future 
proofing will necessitate the ability to make technical and likely unforeseen 
issues and therefore best suited in secondary legislation. 
 
There will also need to be powers to enable HM Government to adapt towards 
the specificities of the Northern Ireland Protocol. 
 
Moreover, there will also be a need for safeguards to the UK Internal Market in 
case of emergencies or urgent situations, for example to take on rapid 
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exclusions to mutual recognition and non-discrimination if there are unforeseen 
consequences that need rapid remedying.” 

 
Paragraph 37 of the Scottish Government’s Legislative Consent Memorandum on 
the Internal Market Bill states that the “Scottish Government considers that 
legislative consent is required for all of the clauses of the Bill, in line with the position 
set out by the UK Government in the Explanatory Notes on the Bill.” 
 
There are no powers in the latest version of the Bill dated 30 September 2020 
conferred on Scottish Ministers to make subordinate legislation in devolved areas. 
Instead, the following powers are conferred on the Secretary of State / Minister of the 
Crown alone: 
 

1. Clause 3(8) – Power of the Secretary of State to alter the list of types of 
statutory requirement in clause 3(3) within the scope of the mutual recognition 
principle for goods.  

2. Clause 6(5) – Power of the Secretary of State to alter the list of types of 
statutory provision in clause 6(3) within the scope of the non-discrimination 
principle for goods.  

3. Clause 8(7) – Power of the Secretary of State to alter the list of legitimate 
aims in clause 8(6) for the purposes of indirect discrimination under the non-
discrimination principle for goods. 

4. Clause 10(2) – Power of the Secretary of State to alter Schedule 1, which 
contains exclusions from the UK market access principles in certain cases for 
goods. 

5. Clause 12(1) – Power for the Secretary of State to issue guidance on any 
matter relating to the practical operation of the UK market access principles or 
the effect of any provision of Part 1 of the Bill. This was amended into the Bill 
at Committee Stage of the House of Commons on 22 September 2020. 

6. Clause 17(2) – Power of the Secretary of State to alter the entries in 
Schedule 2, which contains exclusions from the principles of mutual 
recognition and non-discrimination in relation to services. 

7. Clause 20(7) – Power of the Secretary of State to alter the list of legitimate 
aims in clause 20(6) for the purposes of indirect discrimination under the non-
discrimination principle for services.   

8. Clause 40(4) and (5) – Powers of the Secretary of State to specify the 
maximum amount of penalties the CMA can impose. 

9. Clause 43(8) – Power of a Minister of the Crown to amend clause 41 
(unfettered access to UK internal market for Northern Ireland goods) so that it 
applies to different types of movement. 

10. Clause 44(1) – Power of a Minister of the Crown to make provision about the 
application of exit procedures to goods, or a description of goods, when 
moving from Northern Ireland to Great Britain. 

11. Clause 45(1) – Power of the Secretary of State to make provision for the 
purposes of domestic law in connection with Article 10 of the Northern Ireland 
Protocol (State aid). 

 
There is no statutory requirement, or commitment given in the documents 
accompanying the Bill, for the Secretary of State / Minister of the Crown to seek the 
consent of the devolved administrations to the exercise of powers in the Bill in 



 

 

 
 
   

devolved areas. Only the first two powers outlined above (in clauses 3(7) and 6(5)) 
require the Secretary of State to consult the devolved administrations (i.e. the 
Scottish Ministers for Scotland) before making regulations.  
 
This Committee is interested in ensuring that when the power to make legislation 
relating to devolved matters is given to others, those powers are appropriate and 
Parliamentary scrutiny is ensured. 
 
The Committee makes the following observations in line with its previous reports on 
UK primary legislation arising from EU withdrawal (see, e.g., its recent 
recommendations on the LCMs for the UK Environment Bill, the UK Fisheries Bill 
and the UK Trade Bill). 
 
1. The Committee reiterates its view that the Scottish Parliament should 

have the opportunity to effectively scrutinise the exercise of all legislative 
powers within devolved competence. 
 

2. The Committee asks the UK Government to confirm: 
 

(a) why it considers it appropriate that the powers in clauses 3(8) and 
6(5) are conferred solely on the Secretary of State with no 
corresponding power for Scottish Ministers, and only a requirement 
to consult Scottish Ministers; 
 

(b) why it considers it appropriate that the other powers in the Bill are 
conferred solely on UK Ministers with no corresponding powers for 
Scottish Ministers, and no requirement for the consent of Scottish 
Ministers or to consult with them; 

 
(c) whether it intends to seek to amend the Bill, or make a commitment, 

to ensure that all powers under the Bill exercisable by UK Ministers 
in devolved areas are subject to the consent of the Scottish 
Ministers, failing which a requirement to consult Scottish Ministers. 
 

3. The Committee notes, in the event the powers in the Bill are exercised by 
UK Ministers in devolved areas, there would be no formal means by which 
the Scottish Parliament could scrutinise such regulations or be notified 
that they had been laid before the UK Parliament. 
 

4. The Committee considers it appropriate, as a minimum, that all powers 
under the Bill exercisable by UK Ministers in devolved areas are subject 
to the process set out in the proposed new SI Protocol covering powers 
exercised by UK Ministers in devolved areas arising from EU withdrawal. 

 
I would be grateful for a written response by Wednesday 27 October. 
 
I am sending a similar letter to Michael Russell MSP, Cabinet Secretary for the 
Constitution, Europe and External Affairs. I am copying both letters to the Convener 
of the Scottish Parliament’s Finance and Constitution Committee. 
 

https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2020/6/10/Legislative-Consent-Memorandum--Environment-Bill/DPLRS052020R34.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2020/8/18/Legislative-Consent-Memorandum--Fisheries-Bill/DPLRS052020R40.pdf
https://sp-bpr-en-prod-cdnep.azureedge.net/published/DPLR/2020/9/25/Legislative-Consent-Memorandum--Trade-Bill/DPLRS052020R56.pdf


 

 

 
 
   

Yours sincerely, 
 

 
Bill Bowman MSP 
Convener of the Delegated Powers and Law Reform Committee 


